STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DELENA R. STRI NGFI ELD,
Petitioner,
VS. Case No. 05-3667

DEPARTMENT OF REVENUE,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

A formal admi nistrative hearing in this case was held on
Septenber 12, 2006, in Olando, Florida, before BramD. E.
Canter, an Adm nistrative Law Judge of the Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Garth J. Mlazzo, Esquire
37 North Orange Avenue, Suite 500
Ol ando, Florida 32801

For Respondent: G ndy Horne, Esquire
Depart ment of Revenue
Post OFfice Box 6668
Tal | ahassee, Florida 32399-0100

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner was di sm ssed
from her enpl oynent with Respondent on the basis of racial

di scrim nati on.



PRELI M NARY STATEMENT

On March 25, 2005, Petitioner filed a Conplaint of
Discrimnati on with the Florida Comm ssion on Human Rel ati ons
(Conmmi ssion). The conplaint alleged race and age discrim nation
by the Departnent of Revenue (Departnent). Following its
i nvestigation of the conplaint, the Conm ssion issued a
Determ nation of No Cause on Septenber 1, 2005. Petitioner
filed a petition to dispute the Comm ssion's action, and the
matter was referred to DOAH to conduct an evidentiary heari ng.

At the final hearing, Petitioner testified on her own
behal f and al so presented the testinony of Betty Tanner and
Henry McKinney. Petitioner's Exhibits 1 and 2 were adnmtted
into evidence. The Departnent presented the testinony of Mrk
Kellerhals, Lillie Bogan, and Nancy Kelly. The Departnent's
Exhibits 1 through 5 were admtted into evidence. The
under si gned requested and, w thout objection, admitted into
evi dence a docunent fromthe Departnent's public records as
"Judge's Exhibit 1."

The two-vol unme Transcript of the hearing was filed with
DOAH. The Departnent tinely filed a Proposed Recommended O der
that was considered in the preparation of this Recommended

Order. No post-hearing submttal was filed by Petitioner.



FI NDI NGS OF FACT

1. Petitioner is an African-Anmerican fermale. She was
enpl oyed as a Revenue Specialist | by the Departnent's Child
Support Enforcenent Programfor a little over four years, from
Sept enber 20, 2000, until January 28, 2005.

2. On January 24, 2005, the Departnment notified Petitioner
by letter that her enploynent would be term nated, effective
January 28, 2005, for violating three Disciplinary Standard
Rul es and the Departnent's policies related to "l oafing,"
conduct unbecom ng an public enpl oyee, and the m suse of state
property and equi prment.

3. The Departnent charged Petitioner with using the
State's SunCom systemto nake 711 personal |ong-distance calls
totaling 5,483 mnutes in the 18-nmonth period from Decenber 1,
2002, to May 31, 2004.' Petitioner clainmed that sone of calls,
totally about 700 minutes, were not personal calls.? Petitioner
admtted that the bal ance of the calls, totaling about 4,783
m nutes, were personal calls.

4. \Wen Petitioner began enploynent with the Departnent,
she signed a form acknow edgi ng that she read and understood the
"Department of Revenue Personnel Disciplinary Procedures and
Standards Rule (#12-3.011, F.A C, effective July 1999)." This
rul e includes a prohibition agai nst personal use of state

property or equipnment w thout authorization. The rule further



provi des that the disciplinary action for a violation of this
prohi bition ranges fromoral reprimand to dism ssal for the
first occurrence, suspension to dism ssal for the second
occurrence, and dism ssal for the third occurrence.

5. Petitioner did not receive authorization to use the
SunCom system for personal |ong-distance calls.

6. Petitioner admtted that she knewit was wong to use
t he SunCom system to make personal |ong-distance calls, but she
"really didn't think that it was sonething that [she] would be
term nated for."

7. Petitioner believes her co-workers also used the SunCom
systemto nake personal |ong-distance calls. Even if this claim
were relevant to the issue of whether the disciplinary action
t aken agai nst Petitioner was discrimnatory, she presented no
evi dence to support the claim

8. Petitioner argues that her dism ssal for msuse of the
SunCom system was a pretext for her dismssal and that racial
di scrimnation was the true reason. Petitioner did not pursue
at the final hearing her initial claimthat age discrimnation
was anot her basis for her dismssal.

9. Petitioner presented no evidence of witten or ora
statenents nade by Departnent supervisors or admnistrators
indicating a racial notive for her dismissal. The sole basis

for Petitioner's claimof racial discrimnation is that other



Depart ment enpl oyees who were not African- Anericans were not
di sm ssed for their msuse of the SunCom system

10. In determ ning what disciplinary action to take
agai nst an enpl oyee, the Departnent considers mtigating
factors, including the quality of the enpl oyee's work
performance and his or her length of enploynent.

11. On Decenber 3, 2003, Petitioner received an oral
reprimand from her imedi ate supervisor, Betty Tanner, for
tardi ness. On February 25, 2004, Petitioner received anot her
oral reprimand from Ms. Tanner for tardiness. On January 5,
2005, Petitioner received an oral reprimand from Ms. Tanner for
an absence w thout | eave and a "Meno of Concerns" because of
unsatisfactory work performance issues.

12. Respondent's Exhibit 4 is a conpilation of information
about 25 cases of SunCom m suse by Departnent enpl oyees from
1996 through 2006. The |ist of enployees is organized according
to the nunber of mnutes of SunCom m suse in an 18-nonth peri od.
O the 25 cases reported, Petitioner ranks third highest in
total m nutes of SunCom system mi suse.

13. Respondent's Exhibit 4 indicates that the worst SunCom
abuser was M D., an African-Anmerican male, who had 15, 000
m nutes of SunCom m suse. In the case of MD., the Departnent's
human resources adm nistrator recommended that M D. be

di sm ssed, but he was ultimately denoted, instead. According to



the Departnent's witness, Nancy Kelly, the decision not to
dismss MD. was because of his length of service (7 years) and
good work record.

14. The next worse case of SunCom abuse by a Depart nent
enpl oyee involved L.W, an African-Anerican femal e who had
13,186 m nutes of SunCom system misuse. L.W had 18 years of
service and a good work record. Dismssal was recommended for
L. W, but she was suspended, instead.

15. Dismssal was recommended for a Caucasian mal e
enpl oyee, F.S., who had 11 years of service and who had m sused
4,574 m nutes on the SunCom system He resigned before his
di sm ssal

16. An African-Anerican female, L.C., with nine years of
service, was allowed to refund the value of 3,551 m nutes of
personal use of the SunCom system

17. The Departnent's disciplinary actions in the 25 cases
of SunCom system m suse do not indicate a pattern of racial
di scrim nation.

18. It should be noted that the director of the Child
Support Enforcenent Programin which Petitioner works, Lilly
Bogan, is also an African-Anerican

19. In considering mtigating factors, the Departnent
determ ned that Petitioner's past incidents of unsatisfactory

wor k performance and her relatively short length of service did



not provide a basis for taking disciplinary action other than
di sm ssal for her extensive m suse of the SunCom system

20. The Departnent followed the procedures set forth in
Subsection 110.227(5)(a), Florida Statutes (2005), that are
requi red before an agency can dism ss a Career Service enpl oyee,
including giving witten notice of the proposed disciplinary
action, providing an opportunity to appear before the Departnent
of ficial taking the action, and providing an appeal to the
Conmm ssi on.

21. Petitioner failed to prove that racial discrimnation
was the reason for her dismssal. The nore persuasive evidence
in the record shows that the reason Petitioner was di sm ssed was
the reason given to her by the Departnent's Enpl oyee Rel ations
Manager, "It was the m nutes and they were just way too high."

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.569 and Subsections 120.57(1)
and 760.10(1)(a), Florida Statutes (2006).

23. Subsection 760.10(1), Florida Statutes (2004), states
that it is an unlawful enpl oynent practice for an enployer to
di scharge or otherw se discrimnate against an individual on the

basi s of race.



24. In discrimnation cases alleging disparate treatnent,
t he conpl ai nant generally bears a burden of proof that was
established by the United States Suprene Court in MDonnel

Douglas v. Green, 411 U.S. 792 (1973), and Texas Departnent of

Comunity Affairs v. Burdine, 450 U S. 248 (1981). Under this

wel | established standard of proof, the conplainant bears the

initial burden of establishing a prina facie case of

di scrimnation. Wen the conplai nant nmakes out a prima facie

case, the burden to go forward shifts to the enployer to
articulate a legitimate, non-discrimnatory explanation for the

enpl oynent action. See Departnent of Corrections v. Chandler,

582 So. 2d 1183 (Fla. 1st DCA 1991). The enployer has the
burden of production, not persuasion, and need only persuade the
finder of fact that the decision was non-discrimnatory. |d.
The conpl ai nant nust then cone forward with specific evidence
denonstrating that the reasons given by the enployer are a
pretext for discrimnation. "The enployee nust satisfy this
burden by showing directly that a discrimnatory reason nore
likely than not notivated the decision, or indirectly by show ng
that the proffered reason for the enpl oynent decision is not

worthy of belief."” Departnent of Corrections v. Chandler, 582

So. 2d 1186.

25. To establish her prinma facie case, Petitioner had to

prove that (1) she is a nenber of a protected class; (2) she was



subj ect to an adverse enploynment action; (3) her enployer
treated simlarly situated enpl oyees, who are not nenbers of the
protected class, nore favorably; and (4) she was qualified for

the job or benefit at issue. See McDonnell, supra; Gllis v.

Ceorgi a Departnent of Corrections, 400 F.3d 883 (11th Cir.

2005) .

26. Petitioner did not prove all of the elenents to

establish a prima facie case of discrimnation. She did not

prove that the Departnent treated simlarly situated enpl oyees
who are not African-Anericans nore favorably in other cases of
SunCom syst em abuse.

27. The Departnent denonstrated a legitinate, non-
di scrim natory reason for dism ssing Petitioner. Petitioner
failed to prove that the non-discrimnatory reason for
di sm ssing her was a pretext for discrimnation. She also
failed to show that the Departnent’'s explanation is not worthy
of belief.

28. In summary, Petitioner failed to carry her burden of
proof that the Departnent engaged in racial discrimnation
agai nst Petitioner when it dism ssed her from enpl oynent.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law set forth herein, it is



RECOMVENDED

That the Florida Comm ssion on Human Rel ations enter a
final order dismssing the Petition for Relief.

DONE AND ENTERED this 3rd day of January, 2007, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Tal | ahassee, Leon County, Florida.

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 3rd day of January, 2007.

ENDNOTES

1/ 1t is the Departnent's policy to confine its investigation of
SunCom syst em abuses to tel ephone records for the 18-nonth
peri od preceding the allegation of m suse.

2/ Petitioner signed an affidavit in which she stated that the

5,483 mnutes were all personal calls, but at the hearing she
said her affidavit statenent was incorrect.
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COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Commi ssion on Hunman Rel ations
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ci ndy Horne, Esquire

Departnent of Revenue

Post O fice Box 6668

Tal | ahassee, Florida 32399-0100

Garth J. Mlazzo, Esquire
37 North Orange Avenue, Suite 500
Ol ando, Florida 32801

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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